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U
NTIL THE 1960s, adultery,
a misdemeanor, was the sole
ground for divorce in the
State of New York. It was

not until 1966 that the divorce laws 
were amended to add additional 
grounds, including abandonment (con-
structive and actual), emotional and
physical cruelty, passage of a year after a
separation agreement, and imprisonment.
Nevertheless, marriage, “‘til death do us
part” remained the goal.1

To that end, a waiting period was imposed as
a condition for proceeding with a divorce
action, and parties were sent to a Conciliation
Board under the auspices of the court. The goal
was to reconcile the couple. Anything that
tended to exacerbate the parties’ tensions was
to be avoided. That included pretrial discovery
into the merits of the action. (Custody was not
an issue, in that children typically stayed with
mothers.) As the First Department stated in
Hunter v. Hunter, a pretrial deposition “…may
unduly prevent the reconciliation of the parties
or, even if reconciliation is not likely, make
future relationships, which must persist despite
separation, unnecessarily bad.”2

Conciliation Boards have vanished. Society
now accepts that many marriages are fraught
with problems that justify divorce. The stigma
and disgrace once associated with divorce no
longer exist. Nevertheless, although matrimo-
nial actions are adversarial actions subject to all
of the same discovery rules as other New York
adversarial actions, including the rule that per-
mits full disclosure of “all matter material and
necessary in the prosecution or defense of an
action, regardless of the burden of proof by … a
party …,”3 our courts in the First and Second
Departments have been reluctant to allow 
discovery by the parties into the grounds for the

divorce (while permitting liberal pre-trial
financial discovery). 

They have also been hesitant to permit any
but the most limited pretrial discovery on the
custody issues — for good and sound reasons.
This article looks at those reasons, at the kinds
of pretrial discovery in custody cases the down-
state courts will and will not allow and at the
opposite means the upstate courts have taken
to achieve what they deem to be the best 
interests of the children.

Need to Resolve Custody Quickly 

Mental health professionals concur
in the need to resolve custody disputes
as expeditiously as possible.4 The Court
Rules emphasize that custody disputes
are to be fleshed out and dealt with
expeditiously.5 Pretrial discovery by its
very nature will delay such expeditious

determination of the custody issues to
the detriment of the child. Moreover,

pretrial discovery on grounds and custody
ineluctably exacerbate and compound the

dangerous unpleasantries and stress inherent
in a contested divorce and custody battle and

cause severe upset to the household in general,
and the child and prime caretaker in particular. 

The damage that may be done through
harassment, emotional pressure and intimida-
tion by litigants who have lost perspective and
are pressing for pretrial disclosure, may be
irreparable. There will necessarily be an 
imbalance in personal and financial power as
well as regarding the stakes. The primary 
caretaker will fear the loss of custody, while the
parent who has not engaged in the same 
level of parenting may have less to lose.
Economically, not many families can afford 
the cost of pretrial discovery even limited to
financial matters. They will be hard-pressed to
pay for pretrial discovery into grounds and 
custody issues. Intensifying the litigation by
adding a new layer of discovery will have the
opposite effect to what the courts have been
trying to achieve: that of fostering an 
atmosphere of compromise and the quick 
settlement of grounds and custody.

Safeguarding Against Abuse

The potential for abuse and long-term 
damage where non-financial pretrial discovery
in matrimonial law cases is demanded arises
from the intimate nature of the marriage 
relationship and the special trauma that
accompanies its break-up — from the imbal-
ance in power and money that is present in
most cases; from the intense feelings that are
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stirred up during a divorce, including the desire
to punish by annoying, harassing and embar-
rassing. Such motivations need to be curbed by
the court, especially because the parties who
share children will be in life-long contact with
each other and with the children.

The admonition that the matrimonial courts
must safeguard the litigants against the abuse
and damage that pretrial discovery on grounds
and custody can cause was given to the courts
by the Court of Appeals in 1975 in Wegman.6

Even though physical or mental condition
might be in controversy within the meaning of
CPLR §3121 which permits examination in
such circumstances by the movant’s own 
physicians, courts were to exercise their broad
discretionary power to grant protective orders
“to prevent unreasonable annoyance, expense,
embarrassment, disadvantage, or other preju-
dice to any person or the courts (CPLR
§3103).”7 This mandate that was revalidated by
the Court of Appeals in Hirschfeld 8 continues
to be adhered to by the First and Second
Departments today.9

Must a spouse submit to the other spouse’s
hired psychiatrist? A party displeased with the
report submitted by the neutral court-ordered
mental health professional routinely asks the
court to direct his or her spouse (and possibly
the children) to be examined by the movant’s
retained psychiatrist. Rosenblitt, a 1985 Second
Department case, dealt with that issue.10

Over a sharp dissent, the majority denied as
“duplicative and harassing” a noncustodial
mother’s motion to compel the custodial father
to be examined by her retained psychiatric
expert, Dr. Alan Levy. 

The mother had fared badly at the hands of
the neutral expert. In the view of the court, 
she had not established that the neutral 
examination was inadequate or deficient. 
She would not be permitted to bolster the 
preconceived opinions of her partisan expert,
Dr. Levy. “A disgruntled litigant should not be
permitted to thus compel an adversary to join
in his or her efforts to shop around for favorable
expert testimony.”11

It is understandable that an unfavorable
report evokes extreme measures. The 
psychiatric examination and report have such
primacy in custody cases, and the potential loss
of custody is such a life-altering event, that
Justice David Saxe, now an appellate judge,
permitted counsel in the Koons case to be 
present during the court-ordered forensic
examinations.12 Likening the consequences of
such forensic examinations to proceedings to
terminate parental rights, and citing to the
Court of Appeals case of Matter of Alexander
L.,13 Justice Saxe wrote that the psychiatric
examination was such a critical phase of the 
litigation that counsel could be present. 

Counsel, the judge continued, can be 

present at all critical stages of a proceeding,
whenever it is necessary to preserve the party’s
right to a fair trial and the right to a meaning-
ful cross-examination. Particularly in light of
the primacy of forensic experts’ evaluations,
the doctor’s preference alone was not 
deemed sufficient grounds to exclude counsel.
The court-ordered forensic evaluation in 
Koons would be key evidence supporting a 
custody determination.

Courts’ Own Discovery Devices 

The pretrial discovery that can really be 
life-altering in custody cases is the “discovery”
to which the court is entitled. First by case law,
and now by rule, it is de rigueur for a “neutral”
forensic mental health professional, a psychia-
trist or a psychologist to be appointed by the
court to assist it in making a determination of
custody that is in the best interests of the 
children.14 It is also de rigueur for the court to
appoint a law guardian (a lawyer for the 
children), or a guardian ad litem (to investigate
and make recommendations to the court), if
the children are young or impaired. 

The guardian ad litem, who acts as the “eyes
and ears” of the court, often also has the power
to recommend the appointment of forensic
experts, and is, therefore, very influential in the
outcome of a custody case. The law guardians
have enormous credibility as well, although, as
the child’s “advocate,” they play a different role
than the guardian ad litem. 

These assistants to the judge have wielded so
much power that in two cases, the recommen-
dations of the court-appointed forensic psychi-
atrist were given greater weight by the First
Department than the findings and opinion of
the trial judge.15 A negative forensic report can
mean the end of custody or even the termina-
tion of the parental relationship. It is no won-
der, then, that desperate pretrial motions
implore the courts to allow second and third
examinations of the parties and the children to
avert an impending disaster.

The recent Ochs case decided by Justice
Robert A. Spolzino in Westchester Supreme
Court is a case in point.16 The neutral forensic
psychologist’s report was unfavorable to the
mother. Her counsel sought the underlying 
raw data and the notes pendente lite. The 
psychologist objected, as did the father’s 
attorney. Unlike in Koons,17 the doctor’s 
preference prevailed. Finding that the court-
ordered psychologist had standing to object,
Justice Spolzino barred counsel or the parties
from examining the raw data or the notes
absent a showing that the report was somehow
deficient.18 The court understood that the
adversarial process was the best means for
reaching the truth insofar as it is humanly 
possible to do so but believed it adequate for

the raw data and notes to be subpoenaed into
the custody trial and for the psychologist’s 
conclusions to be subjected to review (by trial
subpoena) and interrogation at the trial.19 The
means was as important as the ends, wrote the
judge; and an excess of zeal in discovering every
last ounce of relevant information should not
be permitted to defeat the beneficial effects
that are intended to be achieved in the result.

Relying on the restrictions that exist in the
Second Department particularly and New York
generally before pretrial discovery in custody
cases will be permitted (e.g., generally, there
will be no depositions) and noting that this was
to reduce the burden on the litigants and the
children, the judge would not let the parties see
the raw data and notes. The judge reasoned
that even though these materials would help
with cross-examination, the court had to weigh
that against the jeopardy to the relationship
between the parties. 

In addition, the court said, to give the raw
data would give the opportunity to discredit 
the psychologist’s testimony on the basis of 
perceived inconsistencies between the notes
and the conclusions, thereby turning the 
litigation into a lengthy and expensive critique
of the psychologist’s methodology, rather than
a test of the conclusions themselves. It would
entail financial cost and emotional cost to the
parties and the children, the court observed. 

Also, making the raw data and notes 
available prior to the trial might have the 
unintended consequences of undermining 
the effectiveness of the neutral evaluations
themselves, said the court, because psycholo-
gists who know that their data and notes are
likely to be scrutinized may be less willing to
commit to paper the impressions they form in
the course of their interview with the parties,
impressions that may not individually have a
strong basis in evidence but which may after
reflection be a significant element of the 
mosaic that is reflected in the report.

It was the validity of the report and, 
consequently, the soundness of the court’s 
own determination that would suffer in the 
circumstances, to the ultimate detriment of the
children, said the court. Pretrial discovery
would make the case longer and more costly.
Which was not to say that a showing of bias or
other reason to doubt the credibility of the
report other than mere displeasure with its
result would not cause the balance to weigh 
in favor of disclosure, the court noted. Such
requests should be evaluated in the same 
manner as requests for additional psychological
examinations, the court ruled, and should be
granted only on a showing that on the basis of
the report itself or through extrinsic evidence
of special circumstances, such as a deficiency 
in the report, a potential bias or other cause 
is revealed.
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Other Discovery Demanded

As noted in Ochs, our downstate courts 
generally grant protective orders against 
deposition notices that demand that the other
parent attend at his or her pretrial deposition
regarding custody. Such depositions would 
necessarily delve into parenting skills, daily
routines, future plans, involvement with 
significant others, potential extended families
and the like. 

So do the courts dispose of notices that
demand that a third party attend at a 
deposition (e.g., significant others and 
stepparents). Parties in custody suits are being
asked to sign and to have their significant 
others sign authorizations for school, work,
hospital, medical and other privileged and
remote records. The list is as long as the lawyers
and litigants are creative. Because of the 
potential for abuse, the First and Second
Departments have prudently limited what they
will permit. 

The courts have also ruled that:
• A mother had to turn over audio and
videotapes made during a custody dispute
as part of discovery. The use of the 
tapes was left to the sound discretion of a
judge to determine whether and how to 
use them, keeping in mind paramount 
consideration of the best interest of the
children, because their use does have the
potential to undermine the trust and 
confidence that should exist between 
parent and child.20

• A father had to turn over secretly 
recorded conversations between him and
the mother in an action for custody of 
the child that she sought prior to her 
testimony.21 The court rejected the father’s
argument that the mother would tailor her
testimony to the tapes which should only
be given to her after she testified. The 
probative value of the tapes on a 
determination of the best interests of the
child was more important than these 
concerns of the father.
• Photographs of a party are “a statement
of party” and that party is entitled to a
copy. Statements need not necessarily be
reduced to writing and contained within
the four corners of a page.22

• Expunged records of child protective
agencies cannot be reviewed, nor can the
investigator be examined pretrial as a non-
party witness, even where both mother and
father demanded the same relief.23 Even
the Fourth Department honors this rule.24

• A mother had to submit to a
Radioimmunoassay (RIA) test and confir-
matory tests. The father’s physician would
cut several strands of the mother’s hair 

in the presence of the father’s female 
representative in order to perform an RIA
and confirmatory tests on her hair to see if
she had continued to use cocaine.25 The
theory behind the test is that cocaine 
fossilizes in the user’s hair as it grows.
Therefore, the test could indicate use of
cocaine several months prior to the test
(unlike blood and urine tests which only
determine ingestion within days of test).
The question of whether the results of dis-
covery are legally admissible in general,
i.e., whether the testing procedure has
gained general scientific acceptance, or 
the secondary question of whether the 
specific procedures proposed are subject to 
successful attack by the mother’s experts as
defective or empirically unacceptable need
not be determined at this juncture.26

• Medical records relating to drug rehabil-
itation had to be produced that relate to
treatment of the mother for drug and for
alcohol addiction or dependency. The
records are to be held confidential by the
court pursuant to DRL §235. Other records
need not be produced.27

• A father is not entitled to access to 
medical documents relating to the moth-
er’s fertility treatments involving donor

eggs because such information is not nec-
essary to resolve the issue of permanent
custody, and the husband was primarily
interested in getting information regarding
the egg donor who was not a party to the
action, and who was not seeking custody.28

In this divorce action, the husband
claimed he is the only natural parent of the
parties’ minor children; the court dis-
agreed. The wife is the gestational mother,
albeit not the genetic mother, so she is the
natural mother of the children. The
Second Department affirmed the grant of
temporary custody to the wife. 
The parents are both doctors; it is well 
settled that in a matrimonial action, 
a party waives the physician-patient 
privilege concerning his or her mental or
physical condition by actively contesting
custody.29 However, “there first must be a
showing beyond ‘mere conclusory state-
ments’ that resolution of the custody issue

requires revelation of the protected 
material.”30 Resolution of the custody issue
in this case did not require revelation of
the wife’s medical records concerning her
in vitro fertilization.31

• Hospital records showing alcoholism and
bulimia were quashed but on a technicali-
ty in that husband did not give proper
notice to the custodian of the records at
New York Hospital: records involving
treatment for alcoholism or alcohol abuse
and drug abuse prevention are protected by
41 U.S.C. and N.Y.S. Mental Hygiene Law
which generally prohibit disclosure of such
clinical records in absence of a court 
order based on a specific finding that the
interests of justice outweigh the need for
confidentiality or upon the consent of 
the patient.32

• The court did not abuse its discretion in
denying husband’s pretrial motion for
wife’s medical and psychiatric records.33

• Law guardian’s notes of interview with
child’s mother had to be turned over to the
court for an in camera inspection; the
court will decide what portion goes to the
mother’s lawyer; CPLR §3101 (e) applies,
i.e., a party may obtain a copy of her 
own statement.34

Upstate Versus Downstate

Upstate sees the issue differently. Rejecting
the arguments that (i) pre-trial disclosure in
custody cases will cause additional upset to the
child and exacerbate and compound the 
dangerous unpleasantries inherent in a custody
battle, and that (ii) such disclosure will delay
an expeditious determination of the custody
issue to the detriment of the child, the Third
and Fourth Department courts allow discovery
into the merits of custody pretrial on the 
reasoning that the failure to fully “flesh out”
the custody issues may represent a potential
long-term danger to the child as opposed to the
arguments made in support of the protective
order which represent only short-term dangers. 

No issue is of more importance to the court
and to the welfare of the child than coming to
the correct custody determination. Any 
potentially dangerous side effects of pretrial 
disclosure can be largely offset by “sensitive
handling” of disclosure by the attorneys for 
the parties.35

Conclusion

Downstate, pretrial discovery in custody
cases by litigants is not only discouraged but
relatively unavailable, except where there are
special circumstances, in the best interests of
the children in particular, and the family in
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general. Upstate sees the issue differently. The
departments appear to have agreed to disagree.
Pretrial discovery by the courts, however,
(i.e.,“neutral” forensic evaluations by mental
health professionals appointed by the courts) is
routine in genuine custody cases. 

Given the influence of such evaluations 
and the importance of showing whether the
evaluator was, indeed, “neutral,” downstate
could easily reason that the special circum-
stances test has been met and permit follow-up
evaluations by retained mental health profes-
sionals to meet with the other party and the
children, subject to court oversight. The search
for the truth and the welfare of the children
warrants that. With that exception, it is 
salutary that the First and Second Departments
have held the line on pretrial discovery by the
parties into the merits of the case and custody.
The converse would ineluctably result in the
unreasonable annoyance, expense, embarrass-
ment, disadvantage and other prejudice to per-
sons, the courts and, in particular, the children.
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